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The opinion of the court  was del ivered by

E S P I N O S A ,  J . S . C .  ( t e m p o r a r i l y  a s s i g n e d )

Defendant  owns a  co f fee  shop and hookah bar ,  "Sugar

Nigh ts , "  in  Woodbr idge.  I t  i s  und isputed  tha t  h is  pa t rons  smoke

substances  made o f  herbs  and f ru i t ,  and no t  tobacco,  in  the

hookahs.  He appea ls  f rom h is  conv ic t ions  ar is ing  f rom four

summonses that charged him with violat ions of the New Jersey

S m o k e - F r e e  A i r  A c t  ( t h e  A c t ) ,  N . J . S . A .  2 6 : 3 D - 5 5  t o  - 6 4 ,  a r g u i n g

tha t  the  de f in i t ion  o f  smok ing  in  the  s ta tu te  i s  impermiss ib ly

overbroad or vague and that the select ive enforcement of the

statute deprived him of his r ight to equal protect ion under the

New Jersey  Const i tu t ion .  We f ind  no  cons t i tu t iona l -  f law in  the

statute or i ts appl icat ion to defendant but reverse in part

because the evidence was insuff ic j -ent to support  a convict ion

for  the  f i rs t  v io la t ion .

V incent  C iu f fo ,  the  Pr inc ipa l  Hea l th  Inspec tor  fo r  the

Townsh ip  o f  woodbr idge,  tes t i f ied  tha t  in  ra te  November  2006 l

defendant came into his off ice and stated that he wanted to open

a combina t ion  hookah bar  and co f fee  shop.  c iu f fo  descr ibed a

hookah bar  as  fo l lows:

A Hookah Bar  i s  a  p lace  o f  bus iness  where
they wi l I  have the communal hookahs for
peop le  to  s i t  a round and share  p ipe fu ls  o f
e i ther  tobacco or  an  herb  or  a  d r ied  f ru i t
o r  a  c o m b i n a t i o n  o f  t h o s e .  I t ' s  a  p r a c t i c e
f rom the  IMidd le  Eas t ]  wh ich  is  now very
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popu lar  in ,  par t i cu la r ly  in  co l lege towns.
I t '  s  a  water  p ipe  wh j -ch  is ,  usua l l y  s i t s  on
the  f loor .  And more  than one person can
actual ly share the water pipe. They have
their  own individual tubes with their  own
individual-  mouthpieces .

He stated further that the hookahs emit  smoke. Ciuffo tol-d

defendant that j -n Apri l  2006 |  the Smoke-Free Air  Act became

ef fec t i ve  and proh ib i ted  smok ing  ins ide  es tab l i shments ,

inc lud ing  food es tab l i shments .  He a lso  adv ised de fendant  tha t

he  d id  no t  fa l l  w i th in  any  o f  the  except ions .  He suggested  tha t

de fendant  contac t  the  Sta te  fo r  fu r ther  c la r i f i ca t ion .  C iu f fo

did not hear from defendant again unt i l  January 2008 |  when he

stated that he was ready to open the coffee shop without the

hookah bar .  Defendant  s igned o f f  on  a I I  the  inspec t ion  and

other necessary forms that were required by the Health

Department. A f te r  de fendant  opened h is  bus iness ,  C i -u f fo

received reports that there was smoking in the establ ishment.

On the  even ing  o f  February  5 ,  2008,  C iu f fo  went  to

defendant 's  shop a t  the  d i rec t ion  o f  the  Ch ie f  Hea l th  Inspec tor

to determine i f  hookahs were being used. He saw two tabl-es of

cus tomers  us ing  hookahs.  Defendant  was no t  p resent .  C iu f fo

spoke to the manager,  who reached defendant by telephone.

Ciuffo advised him that a summons would be issued for the

v io la t ion .  Defendant  a rgued tha t  he  cou ld  have a  hookah bar ,

that there were others in existence and he did not see any
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reason why he could not have one. The sunmons issued on this

date stated that defendant committed the fol lowing offense: "As

owner of Sugar Nights | 2L5A Avenel, did operate an i l legal

hookah  ba r  i n  v io la t i on  o f  [N .J .S .A .  |  2623D-55 .  "

Ciuf fo  returned to  defendant 's  shop on February 13,  2008.

He observed two women smoking a hookah. Smoke was coming out of

the hookah; i ts odor appeared to be a combination of fruit  and

incense. Ciuffo walked outside with defendant so that they

could speak outside the presence of the customers. Defendant

stated that the woman was a fr iend of his visit ing from Egypt

and that she had to smoke the hookah. Ciuffo again reminded him

of the law prohibit ing smoking and issued a summons that

identif ied the offense as the i l legat operatj-on of a hookah bar

i n  v i - o l a t i o n  o f  N . J . S . A .  2 6 : 3 D - 5 5 .

On February 2L,  ,2008,  Ciuf fo  returned dur ing the day and

posted a cease and desist order on the door. He returned the

fol lowing evening and observed hookahs actively in use at

several tables inside the shop. Ciuffo issued a third sunmons,

which al leged that defendant "as operator of Sugar Nights, and

after previous sunmoneses, operated a hookah bar" in violation

o f  N . J . S . A .  2 6 : 3 D - 5 5 .
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O n  M a r c h  1 8 ,  2 0 0 8 ,  C i u f f o  v i s i t e d  d e f e n d a n t ' s  b u s i n e s s  a n d

again observed hookahs in use. He issued a fourth sunmons for

the  opera t ion  o f  a  hookah bar .

C iu f fo  tes t i f ied  tha t  on  each occas ion  tha t  he  v is i ted

defendant 's  bus iness  a t  n igh t ,  he  observed smoke coming ou t  o f

the  hookahs,  a I I  o f  wh ich  were  loca ted  indoors .  He d id  no t

smel l  any  tobacco smoke on  any  o f  these occas ions .

D e f e n d a n t ' s  w i f e l  p r o d u c e d  t h e  h o o k a h  b a r ' s  m e n u ,  w h i c h

l i s ted  the  f lavors  and pr ices  fo r  the  subs tances  smoked,  a I I  o f

wh ich  were  n ico t ine- f ree .  She tes t i f ied  tha t  there  was no

tobacco in any of the products used at thej-r  business and that

they did not permit  smoking of c igarettes or any tobacco on the

premises. She admitted that the patrons inhale smoke from the

hookah and blow out the smoke, and that the hookah emits smoke

when in  use .

The mun ic ipa l  cour t  found de fendant  gu i l t y  o f  v io la t ing  the

Act on the four occasions when sunmonses were issued: February

5 t  1 3  a n d  2 2 ,  2 0 0 8  a n d  M a r c h  1 8 ,  2 0 0 8 .  T h e  c o u r t  i m p o s e d  a  f i n e

o f  $250 p lus  cour t  cos ts  fo r  each o f  the  o f fenses  commi t ted  in

February  and a  f ine  o f  $500 p lus  cour t  cos ts  fo r  the  March  18

of fense.  Defendant  appea led  to  the  Law Div is ion .  The t r ia l

'  The t ranscr ip t  on ly  ident i f ies  de fendant 's
She ident i f ied  herse l f  in  the  appea l  be fore
Nag l ia  (phonet ic )  Badr .

w i f e  a s  M r s .  B a d r .
the  Law Div is ion  as
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court  convicted defendant on each

the same sentences as had been

Further enforcement was staved

appea l .

of  the violat ions and imposed

imposed in municipal  court .

pending the outcome of this

In  th is  appea l ,  de fendant  p resents  the  fo l low ing  issues  fo r

our  cons idera t ion :

POINT I

T H E  D E F I N I T I O N  O F  S M O K I N G  I N  N . J . S . A .  2 6 2 3 D -
56 ET. SEQ. IS OVERBROAD AND VAGUE.

POINT I I

THE DEFENDANT IS DENIED EQUAL PROTECTION BY
VIRTUE OF THE MANNER IN WHICH ENFORCEMENT OF
N . J . S . A .  2 6 : 3 D - 5 5  E T .  S E Q .  I S  D E L E G A T E D .

Af te r  care fu l  rev iew o f  the  record ,  b r ie fs  and arguments  o f

counse l ,  we are  sa t is f ied  tha t  these arguments  lack  mer i t .

The Leg is la tu re  se t  fo r th  exp l i c i t  f ind ings  to  dec la re  i t s

purpose in  es tab l i sh ing  the  an t i -smok ing  proh ib i t ion :

I T ] o b a c c o  i s  t h e  l e a d i n g  c a u s e  o f
preventable disease and death in the State
and the nat ion, and tobacco smoke
const i tu tes  a  subs tan t ia l  hea l th  hazard  to
the  nonsmok ing  major i t y  o f  the  pub l ic ;  the
separat ion of smoking and nonsmoking areas
in indoor publ ic places and workplaces does
not el iminate the hazard to nonsmokers i f
these areas share a conmon vent i lat ion
sys tem;  and,  there fore ,  sub jec t  to  cer ta in
spec i f ied  except ions ,  i t  i s  c lear ly  in  the
pub l ic  in te res t  to  p roh ib i t  smok ing  in  a l l
enc losed indoor  p laces  o f  pub l i c  access  and
workp laces .
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l N . J . S . A .  2 6 2 3 o - 5 6 2 . 1

The means for enforcement of the ban against smoking in

i n d o o r  p u b l i c  p l a c e s  i s  s e t  f o r t h  i n  N . J . S . A .  2 6 2 3 D - 6 2 ( b ) ,  w h i c h

provides that,  upon wri t ten complaint or reasonable suspicion of

a  v io la t ion ,  the  loca l  board  o f  hea l th :

sha l l ,  by  wr i t ten  no t i f i ca t ion ,  adv ise  the
person having control  of  the place
accordingly and order appropriate act ion to
be taken.  A  person rece iv ing  tha t  no t ice
who fai ls or refuses to comply with the
order  i s  sub jec t  to  a  f ine  o f  no t  less  than
$ 2 5 0  f o r  t h e  f i r s t  o f f e n s e ,  $ 5 0 0  f o r  t h e
s e c o n d  o f f e n s e  a n d  $ 1 , 0 0 0  f o r  e a c h
subsequent  o f fense.  In  add i t ion  to  the
penalty provided herein, the court  may order
immediate compl iance with the provisions of
t h i s  a c t .

"Smoking" is def ined in the Act (pr ior to amendment

e f f e c t i v e  J u I y  1 0 ,  2 0 L 0 )  a s :

the  burn ing  a f ,  inha l ing  f rom,  exha l ing  the
smoke f rom,  o r  the  possess ion  o f  a  l igh ted
c igar ,  c igare t te ,  p ipe  or  any  o ther  mat te r
or  subs tance wh ich  conta ins  tobacco or  anv
qther matter that can be smoked.

l N . J . S . A .  2 6 - . 3 D - 5 7

The Legislature provided

es tab l - i shments ,  c igar  bars

( e m p h a s i s  a d d e d ) .  l

exemptions for tobacco retai l

and  lounges,  tobacco manufac turers

'  The statute
were issued,
1 0 ,  2 0 1 0 .

is quoted as
prior to the

i t  ex is ted  a t
amendment that

the t ime the summonses
became effect ive July
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and d is t r ibu tors ,  p rJ -va te  homes,  and cas inos ,  wh ich  de fendant

a g r e e s  a r e  n o t  a p p l i c a b l e  h e r e .  S e e  N . J . S . A .  2 6 2 3 D - 5 9 .

In  the  amendment  o f  the  Ac t  e f fec t j -ve  Ju Iy  10 ,  2010,  the

Leg is la tu re  expanded the  de f in i t ion  o f  "smok ing"  to  inc lude " the

inhal ing or exhal ing of smoke or vapor from an el-ectronic

s m o k J - n g  d e v i c e .  "  N . J . S . A .  2 6 2 3 D - 5 7  ( e f  f e c t i v e  J u l y  1 0 ,  2 0 1 0 ) .

I ts f indings and declarat ion related to that amendment were

s ta ted  s imp ly :

Electronic smoking devices have not been
approved as to safety and eff icacy by the
federal  Food and Drug Administrat ion, and
the j - r  use  may pose a  hea l th  r i sk  to  persons
exposed to their  smoke or vapor because of a
known irr i tant contained therein and other
subs tances  tha t  may,  upon eva lua t ion  by  tha t
agency ,  be  ident j - f ied  as  po ten t ia l l y  tox ic
to  those inha l ing  the  smoke or  vapor l .  ]

l N . J . S . A .  2 6 : 3 D - 5 6 ( c )  ( e f f e c t i v e  J u I y  1 0 ,
2 0 1 0 ) . l

The Iegislat ive declarat ion in the amended statute appears to

f o c u s  u p o n  t h e  d a n g e r  o f  t o b a c c o ,  s t a t i n g ,  " [ I ] t  i s  c l e a r l y  i n

the publ ic interest to prohibi t  the smokinq of tobacco products

and the use of electronic smoking devices in al- l  enclosed indoor

p l a c e s  o f  p u b l i c  a c c e s s  a n d  w o r k p l a c e s . "  N . J . S . A .  2 6 2 3 D - 5 6 ( d ) .

However ,  the  Leg is la tu re  d id  no t  l im i t  the  de f in i t ion  o f

"smok ing"  to  tobacco produc ts .  The de f in i t ion  remains  " the

burn ing  o f ,  inha l ing  f rom,  exha l ing  the  smoke f rom,  o r  the

possess ion  o f  a  l igh ted  c igar ,  c igare t te ,  p ipe  or  any  o ther
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matter or substance which contains tobacco or any other matter

that can be smoked r ot  the inhal ing or exhal ing of smoke or

v a p o r  f r o m  a n  e l e c t r o n i c  s m o k i n g  d e v i c e . "  N . J . S . A .  2 6 : 3 D - 5 7

( e f f e c t i v e  J u I y  1 0 ,  2 0 1 0 )  ( e m p h a s i s  a d d e d ) .

I

Defendant does not dispute the authori ty of the Legislature

to prohibi t  the smoking of tobacco in indoor publ ic places and

workp laces  as  a  va l id  exerc ise  o f  i t s  po l i ce  power .  He argues

tha t  because the  de f in i t ion  o f  "smok ing"  conta ined in  the

s ta tu te  inc ludes  "any  o ther  mat te r  tha t  can  be  smoked,  "  the

statute is both overbroad and vague, contrary to Art ic le I ,

Paragraph l-  of  the New Jersey Const j- tut ion.

Our review is informed by the pr incj-p1e that a presumption

of val idi ty attaches to every statute. State v.  Muhammad I  L45

N . J .  2 3 ,  4 1 .  ( 1 9 9 6 ) . The party who chal lenges the

cons t i tu t iona l i t y  o f  a  s ta tu te  bears  the  burden o f  es tab l i sh ing

i ts  uncons t i tu t iona l i t y .  S ta te  v .  One l -990 Honda Accord  I  L54

N . J .  3 7 3 , 3 7 7  ( 1 9 9 8 ) ;  S t a t e  v .  J o n e s , 3 4 6  N . J .  S u p e r .  3 9 L , 4 0 6

( A p p .  D i v .  ) ,  c e r t i f .  d e n i e d ,  L 7 2  N . J .  1 8 1  ( 2 0 0 2 ) .  T h e

presumpt ion  o f  va l id i t y  i s  "par t i cu la r ly  daunt ing  when a  s ta tu te

a t tempts  to  p ro tec t  the  pub l ic  hea l th ,  sa fe ty  r  o r  we l fa re .  "  In

r e  C . V . S .  P h a r m a c v  W a v n e ,  1 1 6  N . J .  4 9 0 t  4 9 7  ( 1 9 8 9 ) ,  c e r t .

d e n i e d ,  4 9 3  U . S .  1 0 4 5 ,  1 l - 0  S .  C t .  8 4 1 ,  1 0 7  L .  E d .  2 d  8 3 6  ( 1 9 9 0 ) .
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Such leg is la t ion  has  been cons is ten t ly  sus ta ined i f  i t  " i s  no t

arb i t ra ry ,  capr ic ious ,  o r  unreasonab le ,  and the  means se lec ted

bear  a  ra t iona l  re l -a t ionsh ip  to  the  leg is la t i ve  ob jec t ive .  "

I b i d .  ( q u o t i n g  B r o w n  v .  C i t v  o f  N e w a r k ,  l - l - 3  N . J . 5 6 5 , 5 7 2

( l - 9 8 9 ) ) ;  s e e  a l s o  S i n q e r  v .  T w p .  o f  P r i n c e t o n t  3 7 3  N . J .  S u p e r .

10 ,  20  (App.  D iv .  2004) .  Our  Supreme Cour t  has  s ta ted  the

pr inc ip le  th is  way:  "any  ac t  o f  the  Leg is la tu re  w i l l  no t  be

ruled void unl-ess i ts repugnancy to the Const i tut ion is clear

beyond a reasonable doubt.  "  Muhammed, .gpg, L45 N.J. at  4L.

As  a  resu l t ,  even where  a  s ta tu te 's  cons t i t t t t iona l i t y  i s  " fa i r l y

debatab le ,  cour ts  w i l l  upho ld"  the  law.  Newark  Super io r

O f f i c e r s  A s s ' n  v .  C i - t v  o f  N e w a r k , 9 8  N . J .  2 1 2 ,  2 2 7  ( 1 9 8 5 ) ;  s e e

M u h a m m e d r . g g g . r  1 4 5  N . J .  a t  4 1 .  W e  a r e  o b l i g a t e d  t o  c o n s t r u e  a

cha l lenged s ta tu te  to  avo id  cons t i tu t iona l  de fec ts  i f  the

s t a t u t e  i s  " ' r e a s o n a b l y  s u s c e p t i b l e '  o f  s u c h  c o n s t r u c t i o n .  "

C o u n t v  o f  W a r r e n  v .  S t a t e t  4 0 9  N . J .  S u p e r .  4 9 5 , 5 0 6  ( A p p .  D i v .

2 0 0 9 ) ,  c e r t i f .  d e n i e d ,  2 0 1  N . J .  1 5 3 ,  c e r t .  d e n i e d  |  _  U . S .

s .  c t . L .  E d .  2 d ( 2 0 1 0 ) .

The g is t  o f  de fendant 's  overbreadth  argument  i s  tha t  the

net of conduct prohibi ted reaches farther than the stated target

o f  the  s ta tu te ,  the  danger  posed by  tobacco smoke.  Th is

argument rests upon a misappl icat ion of the overbreadth

d o c t r i n e .
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Fi rs t  o f  a I1 ,  we do  no t  read leg is la t i ve  in ten t  so  nar rowly

as to conf ine the legi t imate reach of an enactment to the formal

dec la ra t j -on  o f  i t s  in ten t .  Our  "ma in  ob jec t ive  is  to  fu r ther

t h e  L e g i s l a t u r e ' s  i n t e n t . "  I n  r e  T e n u r e  H e a r i n g  o f  Y o u n q ,

N . J .  , (  201 -0  )  (  s l i p  op .  a t  7  )  .  "The  c lea res t

i n d i c a t i o n  o f  a  s t a t u t e ' s  m e a n i n g  i s  i t s  p l a i n  l a n g u a g e . "  G . S .

v .  D e p ' t  o f  H u m a n  S e r v s . ,  1 , 5 7  N . J .  L 6 L t  L 7 2  ( l - 9 9 9 ) .  T h e r e  i s  a

s t rong presumpt ion  " ' tha t  the  leg is la t i ve  purpose is  expressed

by the  ord inary  mean ing  o f  the  words  used.  " '  Ardes tan i  v .  INS,

5 0 2  U . S .  L 2 9 ,  1 3 6 ,  I 1 2  S .  C t .  5 l _ 5 ,  5 2 0 ,  l _ l _ 6  L .  E d .  2 d  4 9 6 t  5 0 5

( 1 9 9 1 ) .  T h e r e f o r e ,  w e  t u r n  f j , r s t  t o  t h e  p l a i n  l a n g u a g e  o f  t h e

statute, giv ing "words their  ordinary meaning absent any

d i rec t ion  f rom the  Leg is la tu re  to  the  cont ra ry .  I f  the  p la in

language leads  to  a  c lear  and unambiguous resu l t ,  then  I the ]

interpretive process is over. " !9g4gr g!!pg, _ $iL at

( s l i p  o p .  a t  1 5 )  ( i n t e r n a l  c i t a t i o n s  o m i t t e d ,  a l t e r a t i o n  i n

or ig ina l ) .  When the  p la in  language o f  a  s ta tu te  i s  suscept ib le

to  mul t ip le  in te rpre ta t ionsr  w€ may cons ider  ex t r ins ic  too ls  to

determine the  Leg is la tu re 's  l i ke ly  in ten t . D ' A n n u n z i o  v .

P r u d e n t i a l  f  n s  .  C o .  o f  A m .  I  I 9 2  N .  J .  1 l - 0 ,  L 2 0  ( 2 0 0 7  )  .  H o w e v e r ,

"where the text of  a statute is unambiguous, the statute should

be en forced as  wr i t ten  and ' Io ]n ly  the  most  ex t raord inary

showing o f  con t ra ry  in ten t ions  in  the  leg is la t i ve  h is to ry  w i l l
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j us t i f y  a  depar tu re  f rom tha t  language.  " '  fn  re  Ph i la .

N e w s p a p e r s ,  L L C ,  5 9 9  F . 3 d  2 9 8 t  3 L 4  ( 3 d  C i r .  2 0 L 0  )  ( q u o t i n g

U n i t e d  S t a t e s  v .  A l b e r t i n i ,  4 7 2  U . S .  6 7 5 ,  6 8 0 ,  1 0 5  S .  C t .  2 8 9 7 1

2 9 0 2 ,  8 5  L .  E d .  2 d  5 3 6 ,  5 4 2  (  l _ 9 8 5  )  )  .

We a lso  may cons ider  the  s ta tu te  " in  l igh t  o f  o ther

s ta tu to ry  p rov is ions  and the  na ture  o f  the  sub jec t  mat te r .  "

_,  .gl lp.Egr 157 $.; [*  at  L72. To the extent the Legislature has

demonstrated the scope of i ts intent in proscr ibing smoking, i t

has  no t  express ly  l im i ted  i t s  concern  to  tobacco.  As  no ted ,  the

amendment of the Act included "the inhal j -ng or exhalJ-ng of smoke

or  vapor  f rom an e lec t ron ic  smok ing  dev ice .  "  N .J .S .A.  2623D-57

( e f f e c t i v e  J u l y  1 0 ,  2 0 1 - 0 )  ( e m p h a s i s  a d d e d ) .  S e e  a l s o  N . J . S . A .

2 A : l - 7 0 - 5 1 . 6 ( a )  ( 3 )  ( p r o h i b i t i n g  t h e  s a l e  o f  f l a v o r e d  c i g a r e t t e s

conta in ing  "any  o ther  mat te r  o r  subs tance wh ich  can be  smoked"  ) .

In  add i t ionr  w€ genera l l y  g ive  subs tan t ia l  de ference to  how

an agency interprets a statute that i t  is empowered to enforce.

See Younq r .gg4.r N. J.  at ( s l i p  op .  a t  16 -17 ) i  Smi th

v .  D i r . ,  D i v .  o f  T a x a t j - o n ,  1 0 8  N . J .  1 9 ,  2 5  ( 1 9 8 7 ) .

Administrat ive regulat ions relevant to the enforcement of the

Smoke-Free Air  Act ref lect an expansive view of the

L e g i s l a t u r e ' s  p u r p o s e  i n  l i m i t i n g  s m o k i n g .  S e e ,  e . 9 . ,  N . J . A . C .

I  z  5 -2  . I  (  s ta tu te  i s  no t  to  be  cons t rued to  l - i -m i t  opera tor  o f

es tab l i shment  f rom es tab l i sh ing  res t r i c t ions  grea ter  than those
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p r o v i d e d  b y  A c t ) ;  N . J . A . C .  8 2 6 - 2 . 2 ( a )  ( s m o k i n g  p r o h i b i t e d  i n

workplace even at t imes when establ ishment is not general ly

a c c e s s i b l e  t o  p u b l i c ) ;  a n d  N . J . A . C .  8 2 6 - 2 . 2 ( b )  ( s m o k i n g

proh ib i ted  in  es tab l i shment  even when es tab l i shment  i s

seasona l ly  "no t  s t ruc tu ra l l -y  enc losed"  ) .

Here, the ordinary meaning of the plain words of the

s ta tu te  a re  c lear .  Smok ing  o f  any  mat te r  tha t  can  be  smoked is

proh ib i ted  in  des ignated  p laces .  The dec la ra t ion  in  the  amended

sta tu te  tha t  i t  i s  in  the  pub l ic  in te res t  to  p roh ib i t  the

smoking of tobacco products and the use of electronic smoking

dev j -ces  in  such p laces  does  no t  cons t i tu te  the  "ex t raord inary

showing o f  con t ra ry  in ten t ions"  to  jus t i f y  a  depar tu re  f rom tha t

Ianguage.  Moreover ,  bo th  admin is t ra t i ve  regu la t ions  and o ther

s ta tu to ry  p rov j -s ions  suppor t  the  conc lus ion  tha t  the  Leg is la tu re

intended the prohibi t ion to be read broadly,  consistent with the

language used in  the  s ta tu te .

More important,  overbreadth is

scope of the prohibi t ion exceeds

leg is la t ion ,  bu t  ra ther ,  the  ex ten t

measured by whether the

s ta ted  purpose o f  the

which i t  intrudes upon

not

the

to

const i tu t iona l l y  p ro tec ted  conduct .  The Supreme Cour t  has

provi-ded guidance on the proper approach to a dual chal lenge

such as  tha t  asser ted  by  de fendant  here :

In a facial  chal lenge to the overbreadth and
v a g u e n e s s  o f  a  l a w ,  a  c o u r t ' s  f i r s t  t a s k  i s

A-1975 -08T41 3



to determine whether the enactment reaches a
subs tan t ia l  amount  o f  cons t i tu t iona l l y
pro tec ted  conduct .  I f  i t  does  no t ,  then the
overbreadth  cha l lenge must  fa i l .  The cour t
should then examine the facial  vagueness
cha l lenge and,  assuming the  enac tment
imp l ica tes  no  cons t i tu t iona l l y  p ro tec ted
conduct ,  shou ld  upho ld  the  cha l lenge on ly  i f
the enactment is impermissibly vague in al l
o f  i t s  app l i ca t ions .  A  p la in t i f f  who engages
in  some conduct  tha t  i s  c lear ly  p roscr ibed
cannot complain of the vagueness of the l -aw
as app l ied  to  the  conduct  o f  o thers .  A  cour t
shou ld  there fore  examine the  compla inant ' s
conduct before analyzing other hypothet ical
app l i ca t ions  o f  the  Iaw.

IHof fman Esta tes  v .  F l ips ide ,  Hof fman
E s t a t e s ,  I n c . ,  4 5 5  U . S .  4 8 9 |  4 9 4 - 9 5 ,  L 0 2  S .
c t .  L l _ 8 6 ,  L L 9 L t  7 r  L .  E d .  2 d  3 5 2 ,  3 6 9
(  1 e 8 2  )  I  .

S e e  a l s o  T o w n  T o b a c c o n i s t  v .  K i m m e l m a n ,  9 4  N . J .  8 5 ,  9 8  ( 1 9 8 3 ) .

Therefore,  our  f i rs t  task here is  to  determine whether  the

enactment  reaches a substant ia l  amount  of  const i tu t ional ly

protected conduct .

The overbreadth concept " involves substantj-ve due process

considerations concerning excessive governmental intrusion into

pro tec ted  areas .  " Ka r ins  v .  A t I .  C i t v , L 5 2  N . J .  5 3 2 ,  5 4 4  ( 1 9 8 8 )

( q u o t i n g  I n  r e  P e t i t i o n  o f  S o t o t  2 3 6  N . J .  S u p e r .  3 0 3 ,  3 2 4  ( A p p .

D i v . ) ,  c e r t i f .  d e n i e d ,  L 2 1  N . J .  6 0 8  ( 1 9 8 9 ) ,  c e r t .  d e n i e d t  4 9 6

U . S .  9 3 7 ,  1 1 0  S .  C t .  3 2 1 . 6 ,  1 L 0  L .  E d .  2 d  6 6 4  ( 1 9 9 0 )  ) .  " T h e  e v i l

o f  an  overbroad 1aw is  tha t  in  p roscr ib inq  cons t i tu t iona l - Iv

i t  may reach farther than is permit ted orprotected act iv i tv,
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n e c e s s a r y  t o  f u l f i l - l  t h e  s t a t e ' s  i n t e r e s t s . "  T o w n  T o b a c c o n i s t ,

- q g  . ,  9 4  N . J .  a t  L 2 6  n . 2 L  ( e m p h a s i s  a d d e d ) .  S e e  a l s o  U n i t e d

Prop.  Owners  Ass 'n  o f  Be lmar  v .  Borouqh o f  Be lmar , 3 4 3  N . J .

. 9 g  - _  1 ,  3 5  ( A p p .  D i v . ) ,  c e r t i f .  d e n i e d ,  I 7 0  N . J .  3 9 0  ( 2 0 0 1 ) .

Histor ical Iy,  the overbreadth doctr j -ne has been invoked

when an enactment impinges upon f i rst  amendment r ightsr €rs i t

"emanate Id ]  f rom the  no t ion  tha t  ' I f ] i r s t  amendment  f reedoms

need brea th ing  space to  surv ive  .  .  " '  S ta te  v .  Lee,  96  N.J .

1 5 6 ,  l - 6 5  ( 1 9 8 4 )  ( q u o t i n g  N . A . A . C . P .  v .  B u t t o n ,  3 7 1 -  U . S .  4 L 5 ,

4 3 3 ,  8 3  S .  C r .  3 2 8 ,  3 3 8 ,  9  L .  E d .  2 d  4 0 5 ,  4 L 8  ( 1 9 6 3 )  ) .

Al though our revj-ew of chal lenges based upon overbreadth has not

been so l imited, the quest j-on remains whether the chal lenged

"enac tment  reaches  a  subs tan t ia l  amount  o f  cons t i tu t iona l l y

p r o t e c t e d  c o n d u c t . "  . s @ ,  S E ! ! r  2 3 6  N . J .  S u p e r .  a t  3 2 4 .

I n  S i n q e r ,  . g g g g r  3 7 3  N . J .  S u p e r .  a t  2 5 ,  w e  r e j e c t e d  a n

overbreadth chal lenge to an ordinance that prohibi ted feeding

wild deer on publ ic and pr ivate lands because we found that

feeding deer on one's own property is not a fundamental  property

r i g h t .  S i n i l a r l y ,  i n  S t a t e  v .  S h a r k e v t  2 0 4  N . J .  S u p e r .  L 9 2 t  2 0 1

( A p p .  D i v . ) ,  c e r t i f .  d e n i e d t  L 0 2  N . J .  3 6 0  ( 1 9 8 5 ) ,  w e  f o u n d  t h e

s ta tu te  p roh ib i t ing  the  d is t r ibu t ion  o f  " Iook-a I ike"  i l l i c i t

drugs not overly broad because i t  did not reach any

cons t i tu t iona l l y  p ro tec ted  conduct . Even when a
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cons t i tu t iona l l y  p ro tec ted  r igh t  i s  imp l ica ted ,  the  s ta tu te  w i l l

succumb to an overbreadth chal lenge only i f  the impact on

cons t i tu t iona l l y  p ro tec ted  conduct  i s  subs tan t ia l - .  See @. ,

- W . ,  3 4 6  N . J .  S u p e r .  a t  4 0 7  ( o v e r b r e a d t h  c h a l l e n g e  t o  N . J . S . A .

2CzI3-4  re jec ted  because i t s  impact  upon the  cons t i tu t iona l l y

pro tec ted  parent -ch i ld  re la t ionsh ip  was l im i ted) .

Defendant  ident i f ies  the  r igh t  in f r inged by  the  a l leged

overbreadth  in  the  Ac t  as  the  r igh t  to  conduct  one 's  bus iness ,

the  ina l ienab le  r igh t  to  "en joy  l i fe  and l iber ty ,  o f  acqu i r ing ,

possess ing  and pro tec t ing  proper ty . "  $ .L - -@!*  a r t .  T ,  S  1 ,  ! t

l - .  Desp i te  de fendant 's  charac ter iza t ion ,  the  ac tua l  impact  o f

the Act upon hj-m is far more l imited. The Act merely denies him

the opt ion of permit t ing smoking vsi thin his business

es tab l i shment .

I n  G r e e n b e r q  v .  K i m m e l m a n ,  9 9  N . J .  5 5 2  ( 1 9 8 5 ) ,  t h e  w i f e  o f

a  judge c la imed the  conf l i c ts  o f  in te res t  law in f r inged upon her

r ight to employment because i t  prevented her from being employed

by a casj-no. Our Supreme Court recognized the r ight to

employment opportunity as a fourteenth amendment l iberty

interest that is protected against arbi trary governmental

interference and that is also protected under the New Jersey

C o n s t i t u t i o n .  I d .  a t  5 7 0 - 7 I .  H o w e v e r ,  t h e  C o u r t  n o t e d ,  " T h e

r igh t  to  a  par t i cu la r  iob ,  un l i ke  the  r igh t  to  work  in  genera l ,
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has never been regarded as fundamental. " Id. at 573 (emphasis

added) .  Accord ingly ,  the Cour t  re jected p la in t i f f 's  c la im that

p la in t i f f 's  des i re to  work in  a cas ino impl icated a fundamenta l

r i gh t .

Here,  too,  defendant 's  des i re to  operate a hookah bar  does

not implicate a fundamental r ight. The statute does not

restr ict constitut ionally protected conduct, such as his general

r ight to own and conduct a business, but only his r ight to

conduct a business with smoking on the premises. Like the right

to a part icular job, the r ight to operate a part icular kind of

business,  one that  a l lows smoking on the premises,  is  not

const i tu t ional ly  protected.  See ib id .  Therefore,  defendant 's

overbreadth challenge fai ls. See Hof fman Estates r .S,EE!L' 455

U . S .  a t  4 9 4 - 9 5 ,  l - 0 2  S .  C t .  a t  L L 9 L .  7 l -  L .  E d .  2 d  a L  3 5 9 .

I I

We next  turn to  defendant 's  c la im that  the s tatute is

unconstitut ionally vague. Following the approach provided by

the Supreme Court in Hoffman Estates, and f inding no intrusion

upon constitut ionally protected conductr w€ examine the

appl icat ion of  the s tatute to  defendant 's  conduct .  I f  h is

conduct is "clearIy proscribed thel cannot complain of the

vagueness of the law as applied to the conduct of others. "
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H o f f m a n  E s t a t e s r  . g g p r a . r  4 5 5  U . S .  a t  4 9 5 ,  L 0 2  S .  C t .  a t  L 1 - 9 J . t  7 I

L .  E d .  2 d  a t  3 6 9 .

Defendant 's  vagueness  cha l lenge ta rge ts  the  phrase "or  any

other matter that can be smoked. "  However,  the existence of a

"ca tchaI l "  p rov is ion  does  no t  au tomat ica l l y  render  the

regu la t ion  vo id  on  vagueness  grounds.  See Kar ins ,  SpEr  I52

N . J .  a t  5 4 2 .  I n  t h i s  c a s e ,  t h e  L e g i s l a t u r e  h a s  c l e a r l y

proscr i-bed conduct in a way in which both enforcement off icers

and the  pub l ic  can  unders tand.  I f  a  subs tance produces  "smoke"

and "can be smoked[ r  ]  "  i t  j -s not permit ted to be smoked in an

i n d o o r  p u b l i c  e s t a b l i s h m e n t  o r  w o r k p l a c e .  N . J . S . A .  2 6 2 3 D - 5 7 .

The purpose o f  the  vagueness  doc t r ine  is  to  g ive  " fa i r

warn ing"  to  a  sub jec t  tha t  h is  conduct  i s  p roh ib i ted  by  the

e n a c t m e n t .  S e e  C o l t e n  v .  K e n t u c k v  |  4 0 7  U . S .  l - 0 4 ,  1 1 0 ,  9 2  S .  C t .

l - 9 5 3 ,  L 9 5 7  ,  3 2  L .  E d .  2 d  5 8 4  |  5 9 0  ( L 9 7 2 )  i  S t a t e  v .  W a l k e r ,  3 8 5

N . J .  S u p e r . 3 8 8 , 4 0 3  ( A p p .  D i v . ) ,  c e r t i f .  d e n i e d ,  L 8 7  N . J . 8 3

(2005) .  The vagueness  doc t r ine  is  p remised on  the  no t ion  tha t

the  law must  "g ive  the  person o f  o rd inary  in te l l igence a

reasonable opportunity to know what j -s prohibi ted, so that he

m a y  a c t  a c c o r d i n g l y . "  G r a v n e d  v .  C i t v  o f  R o c k f o r d t  4 0 8  U . S .

I 0 4 ,  1 0 8 ,  9 2  s .  c t .  2 2 9 4 t  2 2 9 9 , 3 3  L .  E d .  2 d  2 2 2 t  2 2 7  ( L g 7 2 l i

S t a t e  v .  S a u n d e r s ,  3 0 2  N . J .  S u p e r .  5 0 9 ,  5 2 0 - 2 1  ( A p p .  D i v .  ) ,

c e r t i f .  d e n i e d ,  1 5 1 -  N . J .  4 7 0  ( L 9 9 7 ) .  A  s t a t u t e  f a i l s  t o  m e e t
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that standard i f  i t  fa i ls to provide adequate not ice to those

ind iv idua ls  who are  sub jec t  to  i t  because i t  "does  no t  w i th

su f f i c ien t  c la r i t y  p roh ib i t  the  conduct  aga ins t  wh ich  i t  t i s l

s o u g h t  t o  b e  e n f o r c e d . "  S t a t e  v .  C a m e r o n ,  1 0 0  N . J .  5 8 6 ,  5 9 L ,

5 9 3  (  1 9 8 5  ) ;  S t a t e  v .  M o r a n  ,  4 0 8  N . J .  S u p e r .  4 7 2 ,  4 2 9  ( A p p .

D i v . ) ,  c e r t i f .  q r a n t e d ,  2 0 0  N . J .  5 4 7  ( 2 0 0 9 ) .

The " l ingu is t i c  ana lys is "  j -s  conducted  in  " the  rea l i t y  in

wh ich  the  Is ta tu to ry ]  p rov is ion  is  to  be  appJ- ied . "  S ta te  v .

W a r r i n e r ,  3 2 2  N . J .  S u p e r .  4 0 L ,  4 0 8  ( A p p .  D i v .  L 9 9 9 ) ;  S a u n d e r s ,

-gg  . r  302 N.J .  Super .  a t  520-21, .  f t  i s  expec ted  tha t  a  person

of  o rd inary  in te l l igence who is  a f fec ted  by  the  s tandard  w i l l

use contmon sense and be guided by pr inciples appl icable to the

c o n t e x t .  S e e  S a n  F i l i p p o  v .  B o n q i o v a n n i ,  9 6 L  L 2 d  L I 2 5 ,  1 1 3 9

(3d C i r .  )  (eva lua t ing  a  vagueness  cha l lenge to  a  s tandard  fo r

d i s c h a r g e  f r o m  p u b l i c  e m p l o l r m e n t ) ,  c e r t .  d e n i e d ,  5 0 6  U . S .  9 0 8 ,

1 l - 3  S .  C t .  3 0 5 ,  L 2 L  L .  E d .  2 d  2 2 8  ( 1 9 9 2 1  i  C h e z  S e z  V I I I ,  I n c .  v .

P o r i t z ,  2 9 7  N . J .  S u p e r .  3 3 1 - ,  3 5 1 -  ( A p p .  D i v .  ) ,  @ ,

1 4 9  N . J .  4 0 9 ,  c e r t .  d e n i e d  |  5 2 2  U . S .  9 3 2 ,  L l - 8  S .  C t .  3 3 7 ,  1 3 9  L .

E d .  2 d  2 6 2  ( L 9 9 7 ) .  T h e  S u p r e m e  C o u r t  o b s e r v e d ,  " b u s i n e s s e s ,

which face economic demands to plan behavior careful ly,  can be

expected to consul- t  relevant legislat ion in advance of act ion"

and "may have the  ab i l i t y  to  c la r i f y  the  mean ing  o f  the

regulat ion by i ts own inquiry,  or by resort  to an administrat ive

L 9 A-1975 -08T4



process  .  ' r  Hof  fman Es ta tes  r  -g t rp ra . r  455 U.  S .  a t  498 ,  L02 S.  Ct .

a t  1 1 9 3 ,  7 1  L .  E d .  2 d  a t  3 7 L - 7 2 .

Notably,  the real i ty in which the Act is to be appl ied

exp l ic i t l y  a f fo rds  bus inesses  the  oppor tun i ty  to  seek  such

c la r i f i ca t ion .  The Ac t  p rov ides  " fa i r  warn ing"  by  requ i r ing

prior wri t ten not i f icat ion of prohibi ted conduct:

[U ]pon wr i t ten  compla in t  o r  hav ing  reason to
suspect that an indoor publ ic place or
workplace covered by the provisions of this
ac t  i s  o r  may be  in  v io la t ion  o f  the
prov is ions  o f  th is  ac t ,  [ the  loca l  board  o f
hea l th  l  sha l - I ,  ,
adv ise  the  person hav ing  cont ro l  o f  the
place accordingly and order appropriate
ac t ion  to  be  taken.  A  person rece iv inq  tha t
not ice who fai ls or refuses to complv with
the  order  i s  sub jec t  to  [a  f ine  and may be
ordered by the court  to comply immediately
w i t h  t h e  p r o v i s i o n s  o f  t h e  A c t . l .

l N . J . S . A .  2 6 2 3 D - 6 2 ( b )  ( e m p h a s i s  a d d e d ) .  l

There fore ,  by  i t s  very  te rms,  no  one o f  common in te l l igence need

guess  a t  th is  s ta tu te 's  mean ing .  Before  a  person is  sub jec t  to

any  f ine ,  the  en forc ing  agency  must  p rov ide  wr i t ten  no t i f i ca t ion

tha t  h is  o r  her  conduct  " i s  o r  may be"  in  v io la t ion  o f  the  ac t .

I t  i s  on ly  a f te r  rece iv ing  tha t  no t ice  and fa i l ing  to  comply

with the order that a penalty may be imposed. By restr ict ing

the enforcement authori ty to conduct that is pursued after

exp l i c i t  warn ing ,  the  s ta tu te  a f fo rds  the  a f fec ted  par ty  the

opportunity to seek a declaratory judgment regarding the
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appropr ia teness  o f  the  s ta tu te 's  app l i ca t ion  to  h is  o r  her

conduct  be fore  any  sanc t ion  is  app l ied .

In  add i t ion ,  in  th is  case,  the  ev idence was unre fu ted  tha t ,

p r io r  to  open ing  h is  es tab l i shment ,  de fendant  sought  permiss ion

to open a hookah bar and was told that the Act prohibi ted that

use .  S ince  he  had such ac tua f  no t ice ,  i t  na tura l l y  fo l - Iows tha t

de fendant  had " fa i r  warn ing"  o f  the  proh ib i ted  conduct .  fn

f inding that an employment regulat j -on prohibi t ing unbecoming

conduct was not unconst i tut j -onaIIy vague, our Supreme Court

noted that the employee f i ref ighter knew that the use of racial

s lu rs  was proh ib i ted  because he  had been d isc ip l ined  less  than a

year  ear l ie r  fo r  mak ing  such remarks .  Kar insr  .gpEg '  L52 N.J .

a t  5 4 4 .  S i m i l a r l y ,  i n  S t a t e  v .  S t a f f o r d , 3 6 5  N . J .  S u p e r .  6 t  L 5

(App.  D iv .  2003 )  r  w€ re jec ted  an  "as  app l ied"  cha l lenge where

the defendant had been given unambiguous wri t ten not ices that

feeding wi ldfowl on her property violated municipal  code

p r o v i s i o n s .  S e e  a l s o r  g _ & _ r  U n i t e d  S t a t e s  v .  H a r t s e l l  I  L 2 7  F . 3 d

3 4 3 ,  3 5 0 - 3 5 1  ( 4 t h  C i r .  L 9 9 7 1  ( d i s c h a r g e  p e r m i t s  t h a t  c o n t a i n e d

spec i f i c  e f f luen t  l im i ts  p rov ided adequate  no t ice  o f  conduct

p r o h i b i t e d  b y  f e d e r a l  l a w ) ,  c e r t .  d e n i e d  |  5 2 3  U . S .  l - 0 3 0 ,  1 1 8  S .

C L .  L 3 2 L , 1 4 0  L .  E d .  2 d  4 8 4  ( 1 9 9 8 ) ;  U n i t e d  S t a t e s  v .  C a r 1 s o n ,  8 7

r . 3 d  4 4 0  ( 1 1 t h  C i r . 1 9 9 6 )  ( A n a l o g u e  A c t  w a s  n o t  v o i d  f o r

vagueness as appl ied where the defendants had actual not ice that
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possess ing  precursor  chemica ls  was proh ib i ted) ,  cer t .  den ied ,

5 2 2  U . S .  8 9 5 ,  1 1 8  S .  c t .  2 3 8 ,  1 3 9  L .  E d .  2 d  L 6 9  ( 1 9 9 7 ) i  U n i t e d

S t a t e s  v .  R e q a n ,  2 2 1  F .  S u p p .  2 d  6 6 6 ,  6 7 L  ( E . D .  V a .  2 0 0 2 ' )

(vagueness  c la im re jec ted  as  to  de fendant  who had ac tua l  no t ice

tha t  passS-ng in fo rmat ion  invo lv ing  na t iona l  secur i ty  cons t i tu ted

a c r ime pun ishab le  by  death) .

We there fore  conc lude tha t  the  Ac t ,  as  app l ied  to

defendant 's  conduct  here ,  was  no t  uncons t i tu t iona l l y  vague.

I I I

We a lso  conc lude tha t  the  record  was insu f f i c ien t  to

support  a convict ion under the Act for the February 5 sumrnons.

As  we have no ted ,  one o f  the  sa l ien t  fea tures  o f  the  Ac t  i s  i t s

requirement that no sanct ion is imposed unt i l  the affected party

has  rece ived wr i t ten  no t ice  tha t  h is  o r  her  conduct  v io la tes  the

s ta tu te  and,  therea f te r ,  fa i l s  to  comply  w i th  the  Ac t .  The

record  fa i l s  to  demonst ra te  tha t  the  wr i t ten  no t i f i ca t ion

required by the statute was provided to defendant before the

February 5 summons.3 The summons j-ssued on that date stated, "As

owner  o f  Sugar  N igh ts ,  2 I5A Avene l ,  [de fendant ]  d id  opera te  an

i l l e g a l  h o o k a h  b a r  i n  v i o l a t i o n  o f  [ N . J . S . A . ]  2 6 2 3 D - 5 5 . "  W e  a r e

3  At  sentenc ing  in  the  mun ic ipa l  cour t ,  the  prosecutor  s ta ted
tha t  C iu f fo  tes t i f ied  " tha t  there  were  le t te rs  sent  ou t  be fore
he even went out there to inspect and issued the f i rst
v io la t ion .  "  However ,  the  t ranscr ip t  does  no t  con ta in  such
test imony and no let ters were received in evidence.
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sat is f ied  tha t  th is  cons t i tu ted  su f f i c ien t  wr i t ten  no t i f i ca t ion

of prohibi ted conduct to comply with the not ice requirement of

the Act for the summonses issued on February 13, 22 and March

l -8 .  As  a  resu l t ,  those conv ic t ions  are  a f f i rmed.

IV

Defendant 's  a rgument  in  Po in t  I I  o f  h is  b r ie f  tha t  he  was

denied equal protect ion due to select j -ve enforcement of the Act

lacks  su f f i c ien t  mer i t  to  war ran t  d i -scuss ion  in  a  wr i t ten

o p i n i o n ,  R .  2 : l - L - 3 ( e )  ( 2 ) ,  b e y o n d  t h e  f o l l o w i n g  b r i e f  c o m m e n t s .

"To  preva i l  on  a  c la im o f  se lec t i ve  p rosecut ion ,  the

defendant must provide 'c1ear evidence' to overcome the

presumption that the prosecutor has not acted

unconst i tu t iona l l y ,  g iven  the  genera l  de ference to  wh ich

p r o s e c u t o r i a l  d e c i s i o n s  a r e  e n t i t l e d . "  S t a t e  v .  8 a 1 1 ,  3 8 1 -  N . J .

S u p e r .  5 4 5 ,  5 5 9  ( A p p .  D i v .  2 0 0 5  )  .  D e f e n d a n t  p r e s e n t e d  n o

ev idence a t  t r ia l  to  suppor t  th is  c la im.  Because our

ju r isd ic t ion  " r igh t ly  i s  bounded by  the  proo fs  and ob jec t ions

cr i t i ca l l y  exp lo red  on  the  record  be fore  the  t r ia l  cour t  by  the

p a r t i e s  t h e m s e l v e s r "  S t a t e  v .  R o b i n s o n ,  2 0 0  N . J .  L t  1 9  ( 2 0 0 9 ) l

th is  i ssue is  no t  p roper ly  be fore  us .

fn summary, the Act is nei ther unconst i tut ional ly

overbroad nor  vague as  app l ied  to  de fendant 's  conduct .  In  the

absence o f  cons t i tu t iona l  in f i rm i ty ,  the  ques t ion  whether  the
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Act should be amended to expl ic i t ly include or exclude

defendant 's  conduct  i s  le f t  to  the  Leg is la tu re .  Because the

proofs fai l  to show that defendant was given the wri t ten

n o t i f i c a t i o n  r e q u i r e d  b y  N . J . S . A . 2 6 z 3 D - 6 2 ( b )  p r i o r  t o  t h e

issuance o f  the  summons on  February  51  2008,  tha t  conv ic t ion  j -s

reversed and the f ine and costs imposed are vacated.

Defendant 's  conv ic t ions  fo r  the  remain ing  o f fenses  are  a f f i rmed.a

Af f i rmed in  par t  and reversed in  par t .

t hereby certify that the foregoing
is a true copy of the original on
file in mv otfice. r .'r \. !\\\l\_

i "\'-'CLERK OF THE AFPEL]IATE Dlv*lSlgl.l

n  The Act provides that a person who violates i ts provisions j -s
" s u b j e c t  t o  a  f i n e  o f  n o t  l e s s  t h a n  $ 2 5 0  f o r  t h e  f i r s t  o f f e n s e ,
$ 5 0 0  f o r  t h e  s e c o n d  o f f e n s e  a n d  $ 1 , 0 0 0  f o r  e a c h  s u b s e q u e n t
o f fense.  "  The cour t  imposed the  f ine  appropr ia te  to  a  f i rs t
o f fense fo r  bo th  the  February  l -3  and 22  o f fenses ,  and the  f ine
appropr ia te  to  a  second o f fense fo r  the  March  18  o f fense.  The
State did not appeal f rom this sentence. After the February 5
convict ion is vacated, defendant remains convicted of three
offenses. The f ine imposed on the February offenses comport
with that appl icable to a f i rst  of fense and the f ine imposed on
the March l-8 offense comports with that applJ-cable to a second
of fense.  S ince  the  Sta te  d id  no t  appea l  the  sentence imposed,
we see no  reason to  requ i re  fu r ther  ad jus tment  in  the  sentence.
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